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1. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING ON DEMURRER TO:  TO FIRST AMENDED COMPLAINT BY DEF POAGE, LEE AND DIMLA  
FILED BY: POAGE, JEFF 
*TENTATIVE RULING:* 

 
Defendants Jeffrey A. Poage, M.D. Wayne K. Lee, M.D., and Romerson J. Dimla, M.D.’s 

demurrer to the First Amended Complaint is overruled as to cause of action three (Poage only) and 
otherwise sustained without leave to amend. Poage shall file and serve his answer by October 27, 
2022.  

 
Plaintiffs Tom Jong and Truc-Co Jong are the parents of Ailee Jong, who died during a surgery 

at a John Muir facility on November 12, 2019. Plaintiffs are suing the Defendants for (1) Wrongful 
Death based on Murder, (2) Wrongful Death based on Involuntary Manslaughter, (3) Fraud and (5) 
Negligence, (6) Wrongful Death based on Medical Battery. Plaintiffs are bringing causes of action 1, 2, 
3 and 6 pursuant to Code of Civil Procedure section 377.60. Plaintiffs are also bringing causes of 
action 3 and 5 in their individual capacities.  

 
Allegations 
 
Doctor Poage is the chief anesthesiologist at John Muir and is alleged to have convinced 

Plaintiffs to use that facility for Ailee’s surgery. (FAC ¶¶43-47.)  
 
Doctor Lee was the lead anesthesiologist for Ailee’s surgery. (FAC ¶58.) Doctor Dimla was an 

anesthesiologist for Ailee’s surgery. (FAC ¶63.) Plaintiffs allege that Lee and Dimla knew or should 
have known that they were unqualified to participate in Ailee’s surgery and that Plaintiffs never 
consented to the alleged unqualified doctors touching Ailee. Plaintiffs also allege that these doctors 
pretended to be anesthesiologists qualified for the surgery and had they disclosed the truth, Plaintiffs 
would have stopped the surgery. Plaintiffs are suing Lee and Dimla for conspiracy and aiding and 
abetting. Plaintiffs are not suing Lee and Dimla for medical malpractice. (FAC ¶¶58-68.)  

 
Statute of Limitations 
 
Ailee died on November 19, 2019. The statute of limitations was tolled for 178 days, from 

April 6 to October 1, 2020, due to the Court’s COVID-19 emergency rules. Thus, if a one-year statute 
of limitations began running on the date of Ailee’s death it would expire in May 2021. Plaintiffs’ 
complaint was filed on April 6, 2022. Therefore, a claim based on a one-year statute of limitations is 
time barred, but a claim based on a two-year or longer statute of limitations is not time barred. In the 
demurrer to the complaint brought by co-defendants Balagtas and Hui, the Court discussed the one-
year statute of limitations and how it applied to various claims alleged in the complaint.  

 
The Medical Injury Compensation Reform Act of 1975 (“MICRA”) includes a one-year statute 

of limitations for claims related to medical negligence. (Code Civ. Proc., § 340.5.) MICRA applies to 
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actions “for injury or death against a health care provider based upon such person’s alleged 
professional negligence.” (Code of Civil Procedure §340.5; see also Civil Code § 3333.2.)   

 
“[W]hen a plaintiff asserts a claim against a health care provider on a legal theory other than 

professional negligence, courts must determine whether the claim is nonetheless based on the health 
care provider's professional negligence, which would require application of MICRA. [Citation.] To 
make that determination, courts must examine not only the legal theory alleged, but also the nature 
of the health care provider's alleged conduct and the legislative history of the MICRA provision at 
issue. [Citations.] When, as here, the question presented concerns which limitations period applies, 
courts also must focus on the nature or gravamen of the claim, not the label or form of action the 
plaintiff selects. [Citations.]” (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 347.) 
One of MICRA’s goals is “reducing the number of medical malpractice actions by shortening the 
limitations period.” (Id. at 352.) “ ‘[W]hen a cause of action is asserted against a health care provider 
on a legal theory other than medical malpractice, the courts must determine whether it is 
nevertheless based on the “professional negligence” of the health care provider so as to trigger 
MICRA.’ [Citation.]” (Unruh-Haxton v. Regents of University of California (2008) 162 Cal.App.4th 343, 
353.)  

 
In Unruh-Haxton the court found that “allegations of stealing and then selling a person's 

genetic material for financial gain [are] intentional act[s]” and therefore claims for fraud, conversion 
and intentional inflectional of emotional distress were not covered by MIRCA.  (Unruh-Haxton, supra, 
162 Cal.App.4th at 353.) In Perry v. Shaw (2001) 88 Cal.App.4th 658, the plaintiff alleged the physician 
defendant had committed a battery by performing a breast enhancement procedure as part of 
another surgical procedure despite the plaintiff's specific instructions not to do so. (Id. at 661-662.) 
The court found that MICRA’s $250,000 limitation on noneconomic damages did not apply to the 
battery claim because it was not based on professional negligence. (Id. at 668.) In Bigler-Engler v. 
Breg, Inc. (2017) 7 Cal.App.5th 276, 322 the court found that a claim for concealment when a doctor 
recommended using a specific product to help heal after surgery was not subject to MICRA’s 
noneconomic damage cap because the conduct was intentional. (Id. at 322.) 

 
Defendants argue that all claims in the FAC arise out of professional negligence and thus, are 

barred by the one-year statute of limitations. Plaintiffs argue that causes of action 1, 2, 3 and 6 are 
intentional torts and not subject to MICRA.  

 
Fraud has a three-year statute of limitations and as an intentional tort is usually not subject to 

MICRA. (See, Unruh-Haxton, supra, 162 Cal.App.4th at 353.) 
 
The statute of limitations argue is discussed in more detail below.  
 
Wrongful Death (causes of action 1 and 2) 
 
In causes of action 1 and 2, Plaintiffs sued Poage for wrongful death. Poage demurs to both 

causes of action because the Court lacks jurisdiction, the failure to state sufficient facts to constitute a 
cause of action and on uncertainty.  
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The first cause of action is based on allegations that the defendants aided and abetted and 

conspired together to commit murder.  Plaintiffs allege that the defendants intentionally made the 
deceptions regarding the qualifications of the surgery team and the facility and this resulted in Ailee 
having major surgery performed by unqualified persons, with a newly created team, at a subpar 
facility, was dangerous to Ailee’s life.” (FAC ¶¶377-378.)  

 
In the second cause of action, Plaintiffs allege that the aided and abetted and conspired 

together to commit involuntary manslaughter. The acts alleged here include obtaining consent 
through fraud and committing criminal negligence. (FAC ¶¶382-387.)  

 
The FAC does not allege that any of the individuals involved in Ailee’s surgery intended to kill 

her. Plaintiffs allege that the defendants acted “intentionally”, but do not allege facts showing 
intentional conduct with the possible exception of fraud. The FAC alleges that a number of mistakes 
were made during Ailee’s surgery, which resulted in her death. The Court finds that causes of action 
one and two are based on professional negligence and are, therefore, barred by the one-year statute 
of limitations.  

 
The demurrer to causes of action one and two is sustained without leave to amend.  The 

application of MICRA’s one-year statute of limitation was raised in the demurrer to the original 
complaint. Although a different defendant demurred to the original complaint, that demurrer made 
Plaintiffs aware of the need to allege facts showing intentional conduct, as opposed to negligence, in 
order to avoid application of the one-year statute of limitations. Plaintiffs did not allege such facts, 
nor do they offer additional facts they  can allege in the future.  

 
Fraud (cause of action 3) 
 
Poage demurs to this cause of action based on the failure to state sufficient facts to 

constitute a cause of action and on uncertainty.  
 
Plaintiffs allege that Poage promised the Plaintiffs “that he would perform the anesthesia and 

that he would be involved directly in the surgery”, but Poage “believed that he was unqualified and 
never genuinely intended to be the anesthesiologist on the day of surgery.” (FAC ¶45.) Poage allowed 
inexperienced anesthesiologists to attend the surgery. (FAC ¶46.) During in the surgery, a “member of 
the Nursing Staff at JMH sought out chief anesthesiologist, Jeffrey Poage and begged him to come to 
the OR to save Ailee. He refused.” (FAC ¶47.)  

 
Plaintiffs met with Poage on October 28, 2019 for a pre-surgery conference. (FAC ¶196.) 

Poage took Plaintiffs on a tour of John Muir’s Pediatric Intensive Care Unit and touted its excellence. 
Poage touted his qualifications and stated he would be the anesthesiologist on Ailee’s surgery, but 
Poage never intended to work on Ailee’s case and was not qualified to do so. (FAC ¶¶197- 200.) 
Poage made the following misrepresentations:  “We will have our best team there” and  “I will be 
there. I will take good care of Ailee. Don’t worry.” (FAC ¶201.) Poage discussed performing an 
epidural on Ailee, stating “It’s not necessary, it’s not standard procedure, but I want to do that for her 
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just to be sure. She won’t feel a thing. She’ll be very comfortable. Don’t worry.” (FAC ¶202.)  
 
Plaintiffs allege that defendants’ representations were false and defendants knew they were 

false. (FAC ¶389.) Plaintiffs relied on these representations and had some or all of the true facts been 
know, Ailee would not been turned over to defendants for surgery at John Muir. (FAC ¶¶390-391.)  

 
Defendants argue that Plaintiffs have not alleged all elements for fraud because there is no 

allegation that Ailee did not receive the epidural and no allegations that Poage had a duty to 
participate in the surgery. Plaintiffs alleged that Poage told them he would participate in the surgery 
despite having no intention to do so, which is a sufficient misrepresentation.  

 
Defendants also argue that a tour of the facility does not constitute a misrepresentation. But 

Plaintiff alleged specific statements by Poage, including “We will have our best team there” when that 
was not true. (See, FAC ¶¶162-172.)  

 
Defendants also argue that Plaintiffs did not allege the date of the statements made by 

Poage, but Plaintiffs alleged that they spoke with Poage on October 28.   
 
Defendants argue that Plaintiffs did not allege the misrepresentations caused harm. Plaintiffs 

alleged that if the misrepresentations had been known they would not have had Ailee’s surgery at 
John Muir. This fact, along with the other facts about the alleged negligence that occurred during the 
surgery are sufficient to show harm caused by the misrepresentations.  

 
The demurrer for uncertainty fails as the complaint is sufficiently clear for Poage to file an 

answer.  
 
The demurrer to cause of action three is overruled as to Poage.  
 
Negligence (cause of action 5) 
 
Lee and Dimla demur to the negligence claim based on the failure to state sufficient facts to 

constitute a cause of action, statute of limitations and on uncertainty.  
 
Plaintiffs’ negligence claim alleges that the doctors were negligent in allowing Plaintiffs to 

enter the operating room and view Ailee “with extreme trauma, blood throughout the room, her 
body swollen with fluids, and blood squirting out of her eye sockets and other parts of her body, 
without warning.” (FAC ¶394, see also ¶¶334-338, 394-403.) Plaintiffs allege that the defendants 
owed them a duty of care to exclude them from the operating room or to control the conditions in 
the operating room to minimize harm to them. (FAC ¶401.) Plaintiffs also allege facts suggesting that 
they are attempting to bring a claim for premises liability, which is a version of negligence.  

 
Plaintiffs’ claim for negligence is based on the defendant doctor’s conduct regarding the care 

of Ailee and is therefore, a claim based on a health care provider's professional negligence. This claim 
is thus barred by the MICRA one-year statute of limitations.  
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The demurrer to cause of action five is sustained without leave to amend.  
 
Wrongful Death (cause of action 6) 
 
Poage, Lee and Dimla demur to this claim based on the failure to state sufficient facts to 

constitute a cause of action, on uncertainty and the on the court lacking jurisdiction.  
 
“A claim based on lack of informed consent—which sounds in negligence—arises when the 

doctor performs a procedure without first adequately disclosing the risks and alternatives. In 
contrast, a battery is an intentional tort that occurs when a doctor performs a procedure without 
obtaining any consent.” (Saxena v. Goffney (2008) 159 Cal.App.4th 316, 324.)  

 
Medical battery also includes the situation where a doctor obtains consent of the patient to 

perform one type of treatment and subsequently performs a substantially different treatment for 
which consent was not obtained. (Conte v. Girard Orthopaedic Surgeons Medical Group, Inc. (2003) 
107 Cal.App.4th 1260, 1267.) Examples of medical battery include when: “the patient consents to an 
electromyogram, a relatively uncomplicated procedure, but the doctor performs a myelogram, which 
involves a spinal puncture.  [Citation.] Or, the patient consents to an operation on his right ear, but 
the doctor operates on the left ear. [Citation.]” (Id. at 1267-68.)  

 
Conte also discussed conditional consent, which has three elements: “the patient must show 

his consent was conditional; the doctor intentionally violated the condition while providing 
treatment; and the patient suffered harm as a result of the doctor's violation of the condition. 
[Citation.]” (Id. at 1269.) Conte also explained that conditional consent cannot be an intangible 
condition, but must be a specific condition, such as: consent to tubal ligation only if baby born 
without deformities; surgical procedure authorized only if doctor discovered arthritis or 
malalignment; operation consented to but patient "would not permit a spinal anesthetic”; and 
patient consented to operation upon "express condition that no bone should be removed from her 
foot". (Ibid.)  

 
In cause of action six, Plaintiffs sued Poage, Lee and Dimla for wrongful death based on 

medical battery. The theory of medical battery is that Ailee’s surgery was substantially and materially 
different from the one consented to. Plaintiffs consented to Ailee’s surgery “with the anesthesiologist 
being Dr. Poage and/or a true Stanford trained and qualified surgeon with experience and expertise in 
the specific procedure to be performed on Ailee Jong.” (FAC ¶408.) Plaintiffs allege that “[t]he actual 
anesthesiologists had no connection to Stanford, had never performed a pediatric liver resection, 
were completely unqualified to do the resection… .” (FAC ¶409.)  

 
Plaintiffs’ claim here is one for lack of consent, which is a negligence claim barred by the one-

year statute of limitations. Plaintiffs’ allegations are insufficient for a claim of medical battery based 
on the lack of consent or based on a conditional consent claim. The allegations that Plaintiffs only 
consented to surgery with the anesthesiologist being Dr. Poage or “a true Stanford trained and 
qualified surgeon with experience and expertise in the specific procedure to be performed on Ailee” 
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is the type of intangible conditional consent that is insufficient to support a claim for battery based on 
conditional consent, i.e, where the condition was specified by the patient. Furthermore, Plaintiffs cite 
no case where such allegations were found to constitute medical battery.  

 
The demurrer to cause of action six is sustained without leave to amend.  

 
 

  
    

2. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING IN RE:  JOINDER IN MOTION BY DEF POAGE, LEE AND DIMLA TO MOTION TO STRIKE 
PORTIONS OF PLTFS 1ST AMENDED COMPLAINT  
FILED BY: POAGE, JEFF 
*TENTATIVE RULING:* 

 
Defendants Poage, Lee and Dimla’s joinder in Balagtas and Hui’s motion to strike is granted. 

See ruling on Line 6 on the motion to strike.  
 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING ON DEMURRER TO:  BY DEF JOHN MUIR HEALTH TO FAC  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 

Defendants John Muir Health’s demurrer to the First Amended Complaint is overruled as to 
cause of action 3 and otherwise sustained without leave to amend. John Muir shall file and serve its 
answer by October 28, 2022.  

 
Wrongful Death (causes of action 1 and 2) 
 
John Muir demurs to both causes of action based on the failure to state sufficient facts to 

constitute a cause of action and on uncertainty. As explained in the accompanying demurrers, 
Plaintiffs’ complaint was not filed within the one-year statute of limitations applicable to claims 
covered by MICRA.  

 
The first cause of action is based on allegations that the defendants aided and abetted and 

conspired together to commit murder.  Plaintiffs allege that the defendants intentionally made the 
deceptions regarding the qualifications of the surgery team and the facility and this resulted in Ailee 
having major surgery performed by unqualified persons, with a newly created team, at a subpar 
facility, was dangerous to Ailee’s life.” (FAC ¶¶377-378.)  

 
In the second cause of action, Plaintiffs allege that they aided and abetted and conspired 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  10/13/2022 

 

 

7 

 

together to commit involuntary manslaughter. The acts alleged here include obtaining consent 
through fraud and committing criminal negligence. (FAC ¶¶382-387.)  

 
The FAC alleges that a number of mistakes were made during Ailee’s surgery, which resulted 

in her death. The FAC does not allege that any of the individuals involved in Ailee’s surgery intended 
to kill her. Plaintiffs allege that the defendants acted “intentionally”, but do not allege facts showing 
intentional conduct, with the possible exception of fraud. The Court finds that causes of action one 
and two are based on professional negligence and are, therefore, barred by the one-year statute of 
limitations.  

 
Fraud (cause of action 3) 
 
John Muir demurs to both causes of action based on the failure to state sufficient facts to 

constitute a cause of action. John Muir argues that fraud has not been alleged with sufficient 
particularity. The Court finds, however, that Plaintiffs have stated a fraud claim against Balagtas, Hui 
and Poage. (The basis for this decision is discussed in the ruling on the co-defendants’ demurrers.)  

 
John Muir argues that Plaintiffs have not alleged that any of the individual doctors had 

authority to speak on behalf of John Muir. “The requirement of specificity in a fraud action against a 
corporation requires the plaintiff to allege the names of the persons who made the allegedly 
fraudulent representations, their authority to speak, to whom they spoke, what they said or wrote, 
and when it was said or written. [Citation.]” (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 157.)  

 
Plaintiffs alleged that Poage was the Medical Director of Pediatric Surgical Services at John 

Muir Health and was a “primary pediatric salesman” for John Muir. (FAC ¶¶43, 44.) These allegations 
are sufficient to show that Poage had authority to speak for John Muir.  

 
Plaintiffs have also alleged enough facts that Balagtas and Hui had authority, or at least 

ostensible authority, to speak on behalf of John Muir. “An ostensible agency exists when 'the principal 
intentionally, or by want of ordinary care, causes a third person to believe another to be his agent 
who is not really employed by him.” (Mosesian v. Bagdasarian (1968) 260 Cal.App.2d 361, 367.) Hui 
and Balagtas gave Plaintiffs information about John Muir and how that facility compared to Stanford. 
(FAC ¶¶178-195.)  They also participated in advertisement videos for John Muir that Plaintiffs 
watched. (FAC ¶212.) Hui participated in a video sales presentation made by John Muir indicating that 
John Muir and Stanford were one. (FAC ¶213.) Balagtas was actively involved in the business side of 
the John Muir / Stanford marketing campaign. (FAC ¶52.)  

 
John Muir argues that it had no duty to disclose the number of surgeries performed at their 

facility. John Muir also argues that as a business entity it cannot practice medicine and therefore has 
no duty to disclose. The Court is not holding that John Muir a duty to disclose information about its 
facility in all cases. Rather, the Court’s ruling here is that based upon the statements made by Poage, 
Balagtas and Hui, there was a duty to make truthful statements and disclose additional information 
about the differences between John Muir and Stanford.  
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Negligence (cause of action 5) 
 
John Muir demurs to cause of action five based on the failure to state sufficient facts to 

constitute a cause of action. 
 
Plaintiffs’ negligence claim alleges that the John Muir was negligent in allowing Plaintiffs to 

enter the operating room and view Ailee “with extreme trauma, blood throughout the room, her 
body swollen with fluids, and blood squirting out of her eye sockets and other parts of her body, 
without warning.” (FAC ¶394, see also ¶¶334-338, 394-403.) Plaintiffs allege that the defendants 
owed them a duty of care to exclude them from the operating room or to control the conditions in 
the operating room to minimize harm to them. (FAC ¶401.) Plaintiffs also allege facts suggesting that 
they are attempting to bring a claim for premises liability, which is a version of negligence.  

 
Plaintiffs’ claim for negligence is based on the defendant doctor’s conduct regarding the care 

of Ailee and is therefore, a claim based on a health care provider's professional negligence. This claim 
is thus barred by the MICRA one-year statute of limitations.  

 
The demurrer to cause of action five is sustained without leave to amend.  
 
Wrongful Death (cause of action 6) 
 
John Muir demurs to both causes of action based on the failure to state sufficient facts to 

constitute a cause of action and on uncertainty.  
 
The theory of medical battery is that Ailee’s surgery was substantially and materially different 

from the one consented to. Plaintiffs consented to Ailee’s surgery “with the anesthesiologist being Dr. 
Poage and/or a true Stanford trained and qualified surgeon with experience and expertise in the 
specific procedure to be performed on Ailee Jong.” (FAC ¶408.) Plaintiffs allege that “[t]he actual 
anesthesiologists had no connection to Stanford, had never performed a pediatric liver resection, 
were completely unqualified to do the resection… .” (FAC ¶409.) Plaintiffs alleged that Hui had the 
right and ability to asses whether his surgical team was competent, but he never raised the issue of 
the competence of the anesthesiologists with Plaintiffs. (FAC ¶276.)  

 
For the reasons discussed in the accompanying demurrer, the Court finds that Plaintiffs have 

not alleged a claim for an intentional tort based on medical battery and instead alleged a claim based 
in negligence. Since the claim here is based in negligence, it is barred by MIRCA’s one-year statute of 
limitations.  

 
The demurrer to cause of action six is sustained without leave to amend.  
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4. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING IN RE:  JOINDER OF DEFENDANT JOHN MUIR TO CO-DEFENDANT'S MOTION TO STRIKE  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 

Defendants John Muir Health’s joinder in Balagtas and Hui’s motion to strike is granted. See 

ruling on Line 6 on the motion to strike.  
 

  
    

5. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 HEARING ON DEMURRER TO:  PLFS 1ST AMENDED COMPLAINT  
FILED BY: BALAGTAS, JAY MICHAEL S., MD 
*TENTATIVE RULING:* 
 

Defendants Jay Michael S. Balagtas, M.D. and Thomas Hui, M.D.’s demurrer to the First 
Amended Complaint is overruled as to cause of action 3 and sustained without leave to amend as to 
causes of action 1, 2, 5 and 6. Defendants shall file and serve his answer by October 27, 2022. 

 
Allegations 
 
Plaintiffs sued Balagtas and Hui for wrongful death (causes of action 1 and 2) and fraud (cause 

of action 3) and sued Hui for negligence (cause of action 5) and wrongful death based on battery 
(cause of action 6). Defendants demurred to all claims based on the failure to state sufficient facts to 
constitute a cause of action and on uncertainty. The defendants also demurred on lack of jurisdiction 
based on the one-year statute of limitations.  

 
Doctor Balagtas was Ailee’s oncologist at Stanford. (FAC ¶48.) Balagtas correctly diagnosed 

Ailee and recommended liver surgery with Doctor Hui. Balagtas mislead and deceived Plaintiffs into 
thinking that they should have Ailee’s surgery at John Muir. (FAC ¶¶48-53.) Doctor Hui is a pediatric 
surgeon and was Ailee’s surgeon. (FAC ¶¶ 54-55.) Hui had previously performed successful liver 
resections, but had never performed one at John Muir. Balagtas and Hui deceived Plaintiffs with the 
intention of inducing Plaintiffs to have Ailee’s surgery at John Muir. (FAC ¶161.)  

 
Ailee died on November 19, 2019. The statute of limitations was tolled for 178 days, from 

April 6 to October 1, 2020, due to the Court’s COVID-19 emergency rules. Thus, if a one-year statute 
of limitations began running on the date of Ailee’s death it would expire in May 2021. Plaintiffs’ 
complaint was filed on April 6, 2022. Therefore, a claim based on a one-year statute of limitations is 
time barred, but a claim based on a two-year or longer statute of limitations is not time barred. (See 
the Court’s discussion on MICRA in co-defendants Poage’s demurrer.) 

 
Wrongful Death (causes of action 1 and 2) 
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The first cause of action is based on allegations that the defendants aided and abetted and 

conspired together to commit murder.  Plaintiffs allege that the defendants intentionally made the 
deceptions regarding the qualifications of the surgery team and the facility and this resulted in Ailee 
having major surgery performed by unqualified persons, with a newly created team, at a subpar 
facility, was dangerous to Ailee’s life.” (FAC ¶¶377-378.)  

 
In the second cause of action, Plaintiffs allege that they aided and abetted and conspired 

together to commit involuntary manslaughter. The acts alleged here include obtaining consent 
through fraud and committing criminal negligence. (FAC ¶¶382-387.)  

 
The FAC does not allege that any of the individuals involved in Ailee’s surgery intended to kill 

her. Plaintiffs allege that the defendants acted “intentionally”, but do not allege facts showing 
intentional conduct with the possible exception of fraud. The FAC alleges that a number of mistakes 
were made during Ailee’s surgery, which resulted in her death. The Court finds that causes of action 
one and two are based on professional negligence and are, therefore, barred by the one-year statute 
of limitations.  

 
The demurrer to causes of action one and two is sustained without leave to amend.  The 

Court did not specifically address Plaintiffs’ wrongful death claims and the MICRA applicable in the 
first demurrer because Plaintiffs had not yet alleged a wrongful death claim. Still, the application of 
MICRA’s one-year statute of limitation was raised in the demurrer to the original complaint and 
Plaintiffs were aware of the significance of MICRA when they prepared their FAC. Finally, Plaintiffs 
have not explained what more facts they can allege to a claim here that avoids MICRA.  

 
Fraud (cause of action 3) 
 
Balagtas and Hui demur to this cause of action based on the failure to state sufficient facts to 

constitute a cause of action and on uncertainty. The defendants also demur on lack of jurisdiction 
based on the one-year statute of limitations. 

 
Plaintiffs allege that they met with Balagtas and Hui on August 9, 2019. (FAC ¶178.) Balagtas 

made the following statements: “Ailee will receive great care”, “Yes, we can treat her here”, and “Her 
treatment will require aggressive chemo and surgery and we can do all of it here”. (FAC ¶179.) 
Balagtas also said that “At Stanford you would have access to clinical trials. But the treatment for 
hepatoblastoma is very well established and documented and has a high success rate so I would go 
with that, an established treatment plan. We can do that here.” (FAC ¶180.) Hui concurred with 
Balagtas by nodding. (FAC ¶181.)  

 
Hui also made the following statements: “Her treatment requires both chemo and surgery. 

We can do it here. I will do the surgery” and “I’ve done lots of these surgeries. Never had any 
problems”.  (FAC ¶¶182-183.)  

 
On August 13, 2019, both doctors “expressly confirmed that the treatment and surgery could 
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be done at JMH (given the [biopsy] results).” (FAC ¶188.) Hui said “[Surgery is] not bad, I can do it. It’s 
not a problem”. (FAC ¶189.)  

 
On October 21, 2019, Balagtas met with Plaintiffs and told them that they could have the 

surgery done either at John Muir or Stanford. When discussing the difference, “Dr. Balagtas said 
‘Umm, not much. It’s basically same’. He also said ‘Dr. Hui can do the surgery at both places’.” (FAC 
¶190.) Balagtas, said that “Stanford does this a lot but they can get very busy there some times” and 
“We can do it here too. We have everything here (JMH)”. (FAC ¶192.) He said that Stanford can get 
really busy and it can be hectic, but John Muir was not very busy. Balagtas said “Ailee would get very 
good care and attention in this PICU.” (FAC ¶193.)  

 
On October 24, Plaintiffs asked “Balagtas if John Muir was genuinely the best place for Ailee’s 

surgery. He asked if he would have his kids do the same surgery here. Dr. Balagtas said ‘Yes’.” (FAC 
¶195.)  

 
On November 1, 2019, Plaintiffs asked about the relationship between Stanford and John 

Muir. “Balagtas responded claiming that ‘The pediatric program at JMH is like a “satellite office” and 
we’re with Stanford. You will be getting Stanford Care’. This was untrue.” (FAC ¶205.)  

 
Plaintiffs allege that defendants’ representations were false and defendants knew they were 

false. (FAC ¶389.) Plaintiffs relied on these representations and had some or all of the true facts been 
know, Ailee would not been turned over to defendants for surgery at John Muir. (FAC ¶¶390-391.)  

 
Defendants argue that the alleged fraudulent statements are not alleged with sufficient 

particularity. The Court disagrees. As discussed above, Plaintiffs alleged specific dates and meetings 
with both defendants and what was said during those meetings.  

 
Defendants argue that the FAC does not allege reliance. Defendants point out that the 

allegation of reliance is that Plaintiffs “relied on upon the representations of JMH”, but the reliance 
allegation does not mention Balagtas or Hui. (FAC ¶390.) Given the context of the entire complaint, it 
is clear that this allegation includes the various doctors who made statements on behalf of John Muir, 
which include Balagtas and Hui.  

 
Defendants argue there is no causal link as to either defendant. Defendants appropriately 

acknowledge that the Court has already ruled that there was a sufficient causal link as to Balagtas’ 
statements. The Court reaffirms this finding.  

 
Hui told Plaintiffs that he could do the surgery at John Muir and agreed with Balagtas’ 

statement that Ailee’s surgery could happen at John Muir (when discussing Stanford compared to 
John Muir). Given these statements, Hui had a duty to disclose the lack of experienced individuals 
available to assist with this surgery at John Muir. (FAC ¶¶163-172.) Had Hui disclosed this 
information, Plaintiffs allege they would not have had Ailee’s surgery at John Muir. The Court finds 
that there is a sufficient causal link alleged as to Hui.  
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The demurrer for uncertainty fails as the complaint is sufficiently clear for defendants to file 
an answer. The demurrer for lack of jurisdiction fails. An expired statute of limitations is not a 
jurisdictional issue and, in any event, fraud is not necessary subject to MICRA and normally has a 
three-year statute of limitations. At this stage in the case, the allegations are sufficient to show that 
the fraud claim is not necessarily time barred.  

 
The demurrer as to Balagtas and Hui is overruled.  
 
Negligence (cause of action 5) 
 
Hui demurs to the negligence claim based on the failure to state sufficient facts to constitute 

a cause of action and on uncertainty. The defendants also demur on lack of jurisdiction based on the 
one-year statute of limitations. 

 
Plaintiffs’ negligence claim alleges that the doctors were negligent in allowing Plaintiffs to 

enter the operating room and view Ailee “with extreme trauma, blood throughout the room, her 
body swollen with fluids, and blood squirting out of her eye sockets and other parts of her body, 
without warning.” (FAC ¶394, see also ¶¶334-338, 394-403.) Plaintiffs allege that the defendants 
owed them a duty of care to exclude them from the operating room or to control the conditions in 
the operating room to minimize harm to them. (FAC ¶401.) Plaintiffs also allege facts suggesting that 
they are attempting to bring a claim for premises liability, which is a version of negligence.  

 
Plaintiffs’ claim for negligence is based on the defendant doctor’s conduct regarding the care 

of Ailee and is therefore, a claim based on a health care provider's professional negligence. This claim 
is thus barred by the MICRA one-year statute of limitations.  

 
The demurrer to cause of action five is sustained without leave to amend.  
 
Wrongful Death (cause of action 6) 
 
Hui demurs to this claim based on the failure to state sufficient facts to constitute a cause of 

action and on uncertainty. The defendants also demur on lack of jurisdiction based on the one-year 
statute of limitations. 

 
Plaintiffs’ claim for wrongful death based on medical battery is based on the same facts as the 

claim against Poage, Lee and Dimla.  
 
The theory of medical battery is that Ailee’s surgery was substantially and materially different 

from the one consented to. Plaintiffs consented to Ailee’s surgery “with the anesthesiologist being Dr. 
Poage and/or a true Stanford trained and qualified surgeon with experience and expertise in the 
specific procedure to be performed on Ailee Jong.” (FAC ¶408.) Plaintiffs allege that “[t]he actual 
anesthesiologists had no connection to Stanford, had never performed a pediatric liver resection, 
were completely unqualified to do the resection… .” (FAC ¶409.) Plaintiffs alleged that Hui had the 
right and ability to asses whether his surgical team was competent, but he never raised the issue of 
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the competence of the anesthesiologists with Plaintiffs. (FAC ¶276.)  
 
For the reasons discussed in the accompanying demurrer, the Court finds that Plaintiffs have 

not alleged a claim for an intentional tort based on medical battery and instead alleged a claim based 
in negligence. Since the claim here is based in negligence, it is barred by MIRCA’s one-year statute of 
limitations.  

 
The demurrer is sustained without leave to amend.  

 
 

  
    

6. 9:00 AM CASE NUMBER:  C22-00633 
CASE NAME:  TOM JONG VS.  JOHN MUIR HEALTH 
 MOTION TO STRIKE PORTIONS OF PLTFS 1ST AMENDED COMPLAINT  
FILED BY: BALAGTAS, JAY MICHAEL S., MD 
*TENTATIVE RULING:* 
 

Defendants Jay Michael S. Balagtas, M.D. and Thomas Hui, M.D.’s motion to strike is granted 
as to request 3, 4 and 18. The remaining request are denied as moot. This ruling is without prejudice 
to Plaintiffs filing a motion for leave to add punitive damages to the complaint in the future pursuant 
to Code of Civil Procedure section 425.13. 

 
Defendants argue that all claims for punitive damages should be stricken because Plaintiffs 

did not comply with Code of Civil Procedure section 425.13. Section 425.13 requires a party seeking 
punitive damages to obtain the court’s permission before adding punitive damages to the complaint 
in certain circumstances. “Section 425.13 governs a claim for punitive damages in ‘any action for 
damages arising out of the professional negligence of a health care provider.’ (§ 425.13, subd. (a), 
italics added.) (Divino Plastic Surgery, Inc. v. Superior Court (2022) 78 Cal.App.5th 972, 981 (Divino).)  

 
The Court’s focus here is on whether punitive damages are proper as to the fraud claim, as 

that is the only claim remaining in this case. In the accompanying demurrers, the Court found that the 
fraud claim was not covered by MICRA. That ruling is not dispositive of the issue here, however. 
“[C]cases on what constitutes a professional negligence claim under MICRA are not controlling, 
because section 425.13 is not part of MICRA, uses different language, and serves a different purpose. 
[Citation.] (Divino, supra, 78 Cal.App.5th at 986.)  

 
“[A]n allegedly improper financial motivation for a physician's misrepresentations does not 

suffice to render section 425.13 inapplicable. [Citation.] ‘The focus is on the physician's conduct.’ 
[Citation.] Where…‘the doctor accused of the improper behavior was engaged in the practice of 
medicine at the time he or she was consulted by the patient,’ section 425.13 applies. [Citation.]” 
(Ibid.) Section 425.13 “applies ‘whenever an injured party seeks punitive damages for an injury that is 
directly related to the professional services provided by a health care provider acting in its capacity as 
such’ [Citation.]” (Ibid.)  
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The Court finds that the allegations for punitive damages based on fraud arising out of the 
professional negligence of health care providers and therefore, Plaintiffs were required to comply 
with section 425.13 and obtain leave of court before suing for punitive damages. Therefore, the Court 
grants requests 4 and 18, which seek to strike punitive damages from the complaint in general and 
from the fraud claim.  

 
Defendants also seek to strike other allegations in the FAC related to the use of “murder” and 
“manslaughter” and references to the Penal Code. The Court grants the request to strike references 
to the Penal code in request 3. Based on the Court’s ruling on the accompanying demurrers, the 
remaining requests to strike are moot. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  C22-01264 
CASE NAME:  WILLIAM HUSLER AND KAREN HUSLER VS. KEJET INC. (A CALIFORNIA CORPORATION) 
 HEARING ON DEMURRER TO:  COMPLAINT BY KEJET DBA CERT HEATING AND A/C; KEJET DBA 
CERTIFIED SOLAR HEATING AND A/C; BRYAN ARLUND  
FILED BY: KEJET INC. (A CALIFORNIA CORPORATION) 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendants Bryan Arlaud ("Arlaud"), Kejet Inc. dba Certified Heating 
and Air Conditioning and Kejet Inc. dba Certified Solar, Heating & Air Conditioning (collectively 
"Kejet") to Plaintiffs' Complaint. For the reasons set forth, the Court rules as follows: (a) general and 
special demurrers to the fourth cause of action against Kejet and Arlaud – overruled; (b) general and 
special demurrers to the fifth cause of action against Kejet and Arlaud – overruled; (c) general 
demurrer to 6th cause of action – sustained, with leave to amend. 

Factual Background 

Plaintiffs William Husler and Karen Husler purchased a heating and air conditioning unit from Kejet. 
(Compl. ¶ 5.) They allege they were given a guarantee of satisfaction with the unit by Kejet and 
personally by Arlaud to induce them to purchase the unit. (Compl. ¶ 5.) They allege the unit did not 
operate properly and to industry standards, citing a list of deficiencies, and that they made demand 
on Kejet and Arlaud for their money back under the guaranty. (Compl. ¶¶ 6-7.)  

They allege in their first through third causes of action against Kejet only, which are not in dispute, 
that Kejet was negligent in the installation of the system, that Kejet breached Plaintiffs' purchase 
contract for the system, and that Kejet breached its separate "18 Month Certified Trust Guarantee." 
(Compl. ¶¶ 5-20.)  

Plaintiffs also allege three causes of action against both Kejet and Arlaud: a fourth cause of action for 
fraud, based on a promise made without intent to perform, a fifth cause of action for unfair business 
practices for violation of the False Advertising Law, Business & Professions Code section 17500 et seq. 
("FAL"),and a sixth cause of action alleging alter ego liability of Arlaud as alter ego of Kejet. 
Defendants have filed general demurrers and special demurrers for uncertainty to the fourth, fifth 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  10/13/2022 

 

 

15 

 

and sixth causes of action. 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) In determining whether the Complaint states a claim for relief, the Court gives "the complaint 

a reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the Court 

can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

"In the construction of a pleading, for the purpose of determining its effect, its allegations must be 

liberally construed, with a view to substantial justice between the parties." (Code Civ. Proc. § 452.) 

Further, in determining whether the complaint states a cause of action, the Court evaluates "whether 

a cause of action has been stated under any legal theory. [Citation omitted.]" (Gomez v. Regents of 

University of California (2021) 63 Cal.App.5th 386, 391.) "If the complaint states a cause of action 

under any theory, regardless of the title under which the factual basis for relief is stated, that aspect 

of the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 

Cal.4th 26, 38.)  

Statutory causes of action must be pled with particularity. The particularity requirement means that 

"[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is indispensable 

that he plead facts demonstrating his right to recover under the statute. The complaint must plead 

every fact which is essential to the cause of action under the statute.' " (Baskin v. Hughes Realty, Inc. 

(2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. (1940) 39 Cal.App.2d 52, 

56.) (See also Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604 ["facts in 

support of each of the requirements of a statute upon which a cause of action is based must be 

specifically pled."].)  

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory 

Authority (2012) 208 Cal.App.4th 1125, 1135.) The Court nevertheless can sustain a demurrer for 

uncertainty and grant plaintiff leave to amend to address ambiguities in the pleading. (A.J. Fistes Corp. 

v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, 

where the complaint contains substantive factual allegations sufficiently apprising defendant of the 

issues it is being asked to meet, a demurrer for uncertainty should be overruled or plaintiff given 

leave to amend.' [Citations omitted.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 185 

Cal.App.3d 135, 139, fn. 2].) 

If a complaint fails to state a cause of action but there is a reasonable possibility the complaint can be 

amended to cure the deficiencies, then leave to amend must be granted. (Quelimane v. Stewart Title 

Guaranty Co., supra, 19 Cal.4th at 39.) 
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Procedural Issues 

Plaintiffs object to the demurrer by defendants as untimely as it was not filed within 30 days of the 

date they signed their acknowledgments of receipt of the summons and complaint, accepting service 

on July 26, 2022. The demurrer statute states defendants "may" file a demurrer within 30 days. Under 

Code of Civil Procedure section 430.40, "A person against whom a complaint or cross-complaint has 

been filed may, within 30 days after service of the complaint or cross-complaint, demur to the 

complaint or cross-complaint." (Code Civ. Proc. § 430.40(a).) The Court has discretion to enlarge the 

time for filing a demurrer and may consider a demurrer filed outside the 30-day period set forth in 

Code of Civil Procedure section 430.40. (Code Civ. Proc. § 473(a)(1) ["The court may, in furtherance of 

justice, and on any terms as may be proper . . . enlarge the time for answer or demurrer."]; Jackson v. 

Doe (2011) 192 Cal.App.4th 742, 749 [court properly exercised its discretion to consider a demurrer 

filed eight days after the expiration of the 30-day time period of Code of Civil Procedure section 

430.40]; McAllister v. County of Monterey (2007) 147 Cal.App.4th 253, 280.) The Court will consider 

the demurrer. 

Plaintiffs filed a request for judicial notice in support of their demurrer. The request for judicial notice 

of pleadings filed in this action, including notices of acknowledgment of service, the notice of 

defendants' demurrer, and a stipulation that the two Kejet entities will be considered as one and the 

same entity (RJN Exhs. 1-4) is denied as unnecessary, as the documents are part of the Court's file in 

this action. As to Exhibit 5 to Plaintiffs' request, a declaration by Arlaud filed in another action, and 

Exhibit 6 to Plaintiffs' request, an excerpt of a cross-complaint against Kejet and Arlaud alleging alter 

ego, the Court grants the request for limited purposes. The Court takes judicial notice of the existence 

of the documents as filed court pleadings (Evid. Code § 452(d) but denies the request to the extent 

the documents are offered as extrinsic evidence of the truth of facts set forth in the pleadings. The 

Court considers Exhibits 5 and 6 only as an offer that Plaintiffs could allege additional facts if Plaintiffs 

are given leave to amend.  

Analysis 

 4th C/A – Fraud Based on Promise Made Without Intent to Perform 

A claim for fraud may also be stated based on a false promise. (Civ. Code § 1710 subd. 4 [defining 

deceit to include a "promise made, without any intention of performing it"]; Lazar v. Superior Court 

(1996) 12 Cal.4th 631, 638 [" '[p]romissory fraud’ is a subspecies of the action for fraud and deceit. A 

promise to do something necessarily implies the intention to perform; hence, where a promise is 

made without such intention, there is an implied misrepresentation of fact that may be actionable 

fraud. [Citations omitted.]"].) Fraud must be pled with specificity. (Lazar v. Superior Court, supra, 12 

Cal.4th at 638.) The requirement that claims for fraud or misrepresentation be pled with specificity 

means that Plaintiffs must allege facts "which 'show how, when, where, to whom, and by what means 

the representations were tendered.' " [Citation and internal quotations omitted.]" (Lazar, supra, 12 

Cal.4th at 645 [quoting Stansfield v. Starkey (1990) 220 Cal. App. 3d 59, 73].) 

Defendants' argument as to why the fourth cause of action is deficient is that the cause of action 
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"fails because Plaintiffs failed to pierce the corporate veil to establish that Arlaud was the entity 

acting to fraudulently deceive Plaintiffs." (Memo. ISO Dem. p. 8, ll. 24-25.) They argue the claim fails 

because the Complaint "fails to establish the first necessary element, 'That Defendant Arlaud made a 

promise to Plaintiffs.' " (Memo. ISO Dem. p. 8, ll. 26-27.)  

The Court does not interpret the fourth cause of action as alleging fraud against Arlaud based on alter 

ego liability but rather based on his own conduct. Individual officers or directors of a corporation are 

not liable for torts committed by the corporation based solely on that status; however, they can be 

held personally liable when " 'they participate in the wrong or authorize or direct that it be done. 

They may be liable, under the rules of tort and agency, for tortious acts committed on behalf of the 

corporation. [Citations.] [Citations omitted.]" (PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 1368, 1379 

("PMC") [also stating the individual officer can be held personally liable for the torts of the 

corporation when the officer participates in the tort " 'in a meaningful way' "quoting Frances T. v. 

Village Green Owners Assn. (1986) 42 Cal. 3d 490, 505].) As the Court in PMC explained, "The legal 

fiction of the corporation as an independent entity was never intended to insulate officers and 

directors from liability for their own tortious conduct. [Citation omitted.] . . . A corporate officer or 

director, like any other person, owes a duty to refrain from injuring others." (Id. at 1380-1381.) 

The Complaint alleges that "[o]n or about June 24, 2020, they entered into the contract with Kejet for 

the installation of the system and that Arlaud personally and individually "promised plaintiffs that 

they would guarantee" the system and service and would refund plaintiffs' money if the plaintiffs 

were not satisfied. (Compl. ¶ 22.) They allege Arlaud orally made the promise and personally gave 

them the written guarantee. (Compl. ¶ 22.) They allege facts indicating that the defendants not only 

refused to honor the guarantee but also subsequently informed plaintiffs of an interpretation of the 

guarantee "that was not disclosed to plaintiffs at the time of the contract and which is inconsistent 

with the plain reading of the guarantee," additional facts supporting their claim that promise was 

made without intent to perform. (Compl. ¶ 25.) They allege their reliance on the guarantee promise 

by entering into the purchase agreement and that they suffered damages proximately caused by their 

reliance on the false promise. (Compl. ¶¶ 23-25.) These allegations are sufficient to plead the 

elements of promissory fraud for purposes of a demurrer.  

To the extent Defendants' contentions above can be construed as an argument this cause of action is 

"uncertain" or "ambiguous" regarding the basis for Arlaud's alleged liability or the allegations of 

promissory fraud, the Court does not find the cause of action uncertain. Demurrers for uncertainty 

are disfavored in any event, as any ambiguities can be clarified in discovery. (Lickiss v. Financial 

Industry Regulatory Authority, supra, 208 Cal.App.4th at 1135; A.J. Fistes Corp. v. GDL Best 

Contractors, Inc., supra, 38 Cal.App.5th at 695.) The general and special demurrers to the fourth cause 

of action are overruled. 

 5th C/A – Unfair Business Practices (FAL) 

A violation of the FAL constitutes a violation of the Unfair Competition Law, Business & Professions 

Code section 17200 et seq. ("UCL"). (People v. Overstock.Com, Inc. (2017) 12 Cal.App.5th 1064, 1078.) 
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The FAL makes it unlawful for "any person, firm, corporation or association, or any employee thereof 

with intent directly or indirectly to dispose of real or personal property or to perform services . . .  or 

to induce the public to enter into any obligation relating thereto, to make or disseminate or cause to 

be made or disseminated before the public in this state . . . in any newspaper or other publication, or 

any advertising device, . . . or in any other manner or means whatever, including over the Internet, 

any statement, concerning that real or personal property or those services . . . which is untrue or 

misleading, and which is known, or which by the exercise of reasonable care should be known, to be 

untrue or misleading . . . ." (Bus. & Prof. Code § 17500 [emphasis added].)  

Defendants again argue that this cause of action fails against Arlaud "because Plaintiffs failed to 

pierce the corporate veil to establish that Arlaud was the entity acting to falsely advertise the alleged 

guarantee on Kejet's website." (Memo. ISO Dem. p. 10, ll. 3-8.) For the same reasons as the fourth 

cause of action, the Court rejects Defendants' argument.  

The Court interprets this cause of action of the Complaint as alleging individual conduct by Arlaud in 

this cause of action, not his liability based on an alter ego theory. Plaintiffs have alleged that Arlaud 

individually and personally falsely advertised the guarantee to Plaintiffs through his oral statements 

and his personally providing the guarantee to Plaintiffs to induce them to enter into the Kejet 

contract. (Compl. ¶¶ 22, 27 [incorporating prior allegations], 28.)  

Defendants cite the standards for an untrue or misleading statement under the case law, but do not 

argue that Plaintiffs have failed to adequately allege facts supporting that the alleged statements 

were false or misleading, and the Court finds the allegations coupled with Exhibit 2 to be sufficient to 

allege a reasonable consumer might be misled. Plaintiffs have alleged facts sufficient to state the FAL 

cause of action under the terms of the statute and the FAL authorities cited in Defendants' 

memorandum for purposes of a demurrer. 

To the extent Defendants' arguments are also offered to support their demurrer for uncertainty, the 

Court does not find the cause of action to be uncertain or ambiguous as to the basis for Arlaud's 

liability or the basis of the cause of action, which Defendants clearly understand to be an unfair 

business practice based on a violation of the FAL. Any uncertainty can be addressed through 

discovery. (Lickiss v. Financial Industry Regulatory Authority, supra, 208 Cal.App.4th at 1135; A.J. 

Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) The general and special 

demurrers to the fifth cause of action are overruled. 

 6th C/A – Alter Ego 

"To recover on an alter ego theory, a plaintiff need not use the words 'alter ego,' but must allege 

sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 

treated as the sole actor. [Citation omitted.] An allegation that a person owns all of the corporate 

stock and makes all of the management decisions is insufficient to cause the court to disregard the 

corporate entity. [Citation omitted.]" (Leek v. Cooper (2011) 194 Cal.App.4th 399, 415.)  

In Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221 ("Rutherford Holdings"), the 

Court held the following facts were sufficient to state a claim for alter ego to overcome a demurrer: 
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"Rutherford alleged that Caswell dominated and controlled PDR; that a unity of interest and 

ownership existed between Caswell and PDR; that PDR was a mere shell and conduit for Caswell's 

affairs; that PDR was inadequately capitalized; that PDR failed to abide by the formalities of corporate 

existence; that Caswell used PDR assets as her own; and that recognizing the separate existence of 

PDR would promote injustice. These allegations mirror those held to pass muster in First Western 

Bank & Trust Co. v. Bookasta (1968) 267 Cal.App.2d 910, 915–916. As in First Western, '[a]ssuming 

these facts can be proved, [Caswell] . . . may be held liable . . . under the alter ego principle.' (Id. at p. 

916.)" (Id. at 235-236.) (See also Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal.App.2d 

825, 838 ("Associated Vendors") [setting forth factors supporting imposition of alter ego liability].)  

Defendants argue the allegations stated on information and belief are insufficient because Plaintiffs 

do not allege any facts on which they base their information and belief. The California Supreme Court 

has held that allegations may be made on information and belief if the plaintiff " 'has information 

leading him to believe that the allegations are true.' [Citation omitted.]” (Doe v. City of Los Angeles 

(2007) 42 Cal.4th 531, 550 ("Doe") [quoting Pridonoff v. Balokovich (1951) 36 Cal.2d 788, 792].) 

"Boilerplate" allegations without alleging the facts which lead the plaintiff to believe the facts to be 

true are not sufficient. (Id. at 551 fn. 5.)  

Plaintiffs' allegations in paragraph 32 are all stated on information and belief without facts alleged to 

support the basis for their information and belief, except that Plaintiffs have alleged sufficient facts 

on which their information and belief is based that Arlaud is a principal actor in the promotion of the 

guarantee and making promises without intent to perform the guarantee. (Compl. ¶ 32, p. 13, ll. 16-

18.) The other allegations on information and belief require Plaintiffs to allege the facts on which they 

base their beliefs based on Doe. In addition, merely alleging that Arlaud is a major shareholder of 

Kejet and personally made the false promises alleged in the Complaint is not a basis for imposing alter 

ego liability on Arlaud for all obligations of the corporation to Plaintiffs based on the standards set 

forth in Rutherford Holdings and Associated Vendors. The general demurrer to the sixth cause of 

action for alter ego is sustained, with leave to amend. Because the Court sustains the general 

demurrer to the sixth cause of action, the Court does not address the special demurrer for 

uncertainty. 
 

  
    

8. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 HEARING IN RE:  PRO HAC VICE APPLICATION RE MICHELLE A. PARFITT FOR PLTFS  
FILED BY: PARAQUAT CASES 
*TENTATIVE RULING:* 
 
Granted. 
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9. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 HEARING IN RE:  PRO HAC VICE APP OF AMANDA WILLIAMSON  
FILED BY: PARAQUAT CASES 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  MSC20-00322 
CASE NAME:  FORD VS CHEVRON, ET AL. 
 HEARING IN RE:  PRO HAC VICE APP OF ANDREW ROSS FOR PLTFS  
FILED BY: FORD, J D. 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT VS. SOUJA, ET AL. 
 *HEARING ON MOTION IN RE:  DETERMINATION OF GOOD FAITH SETTLEMENT  
FILED BY: EAST BAY REGIONAL PARK DISTRICT 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC20-01166 
CASE NAME:  SINGH VS RANDHAWA 
 HEARING ON SUMMARY JUDGMENT MOTION  
FILED BY: RANDHAWA, GURPARTAP 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to October 27, 2022, at 9:00 a.m. 
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13. 9:00 AM CASE NUMBER:  MSC20-01437 
CASE NAME:  SHAWN PHILLIPS  VS THE SCHOLTEN COMPANY 2000 
 *HEARING ON MOTION IN RE:  DGFS  
FILED BY: VENTWERX INC 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 

 
 

  
    

14. 9:00 AM CASE NUMBER:  MSC20-01916 
CASE NAME:  RAUL FRIAS ESTRADA VS TREK RETAIL CORP 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: FRIAS-ESTRADA, RAUL 
*TENTATIVE RULING:* 
 

Plaintiff Raul Frias-Estrada moves for preliminary approval of his class action and PAGA 
settlement with defendant Trek Retail Corporation. 

A. Background and Settlement Terms 

The original complaint was filed on September 21, 2020, raising claims under PAGA and a 
class action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, including failure to pay minimum wage, failure to pay overtime, failure to provide meal 
and rest breaks, failure to provide proper wage statements, and failure to reimburse employee 
expenses.  

The settlement would create a gross settlement fund of $675,000.  The class representative 
payment to the plaintiff would be $10,000.  Attorney’s fees would be $225,000 (one-third of the 
settlement).  Litigation costs would not exceed $15,000.  The settlement administrator’s costs 
(Phoenix) are estimated at $10,000.  PAGA penalties would be $10,000, resulting in a payment of 
$7,500 to the LWDA.  The net amount paid directly to the class members would be about $405,000. 
The fund is non-reversionary. There are an estimated 491 class members. Based on the estimated 
class size, the average net payment for each class member is approximately $826. 

The entire settlement amount will be deposited into a trust account for the benefit of the 
class within 14 days after final approval of the settlement. 

The proposed settlement would certify a class of “all persons who worked for any Defendant 
in California as an hourly-paid or non-exempt employee during the Settlement Period.”  The 
settlement period is September 22, 2016, through December 1, 2021.  
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 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 180 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, Los Angeles Trial Lawyers’ Charities.  The president of that organization, 
Steven Vartazarian, attests that the organization will “allocate the award to specific charitable efforts 
specifically related to employment and professional development and monitor those charitable 
efforts to ensure the cy pres funds are indeed utilized for the earmarked purposes.” Counsel Marquez 
attests that he and his firm have “no interest, financial or otherwise” in the proposed cy pres 
recipient.  

The settlement contains release language covering “any and all wage-related claims that were 
alleged in the Litigation or which could have been alleged in the Litigation based on the facts asserted 
in the Litigation arising during the Settlement Period[.]” Under recent appellate authority, the 
limitation to those claims with the “same factual predicate” as those alleged in the complaint is 
critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot 
release claims that are outside the scope of the allegations of the complaint.”  “Put another way, a 
release of claims that goes beyond the scope of the allegations in the operative complaint’ is 
impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 
949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including sick pay policies.  The matter settled after arms-length negotiations, which included a 
session with an experienced mediator on October 1, 2021.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum of about $5.7 million ($2.5 million of which would be PAGA 
penalties), but with a “realistic” maximum of $794,845.   

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

The proof of service of the moving papers attests that the LWDA was notified of the proposed 
settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
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reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion and Conclusion 

The proposed settlement is sufficiently fair, reasonable, and adequate to justify preliminary 
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approval.   

Motion granted. 

Counsel are directed to prepare an order reflecting this tentative ruling, the other findings in 

the previously submitted proposed order, and to obtain a hearing date for the motion for final 

approval from the Department clerk.  Other dates in the scheduled notice process should track as 

appropriate to the hearing date.  The ultimate judgment must provide for a compliance hearing after 

the settlement has been completely implemented.  Plaintiffs’ counsel are to submit a compliance 

statement one week before the compliance hearing date.  5% of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court. 

Further case management conference set for 11/4/22 is vacated. 

 
 

  
    

15. 9:00 AM CASE NUMBER:  MSC20-02134 
CASE NAME:  NEENO VS. KINDER 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE A SECOND AMENDED COMPLAINT  
FILED BY: NEENO, TERESA 
*TENTATIVE RULING:* 
 

Plaintiff Teresa Neeno’s Motion for Leave to File a Second Amended Complaint is granted. 

Plaintiff shall file and serve a verified version of the proposed Second Amended Complaint attached 

as Exhibit B to the Supplemental Declaration of Domenic Signorotti within 15 days of this order. 

 Standard 

Code of Civil Procedure section 473, subdivision (a) provides: “The court may, in furtherance 
of justice, and on any terms as may be proper, allow a party to amend any pleading or proceeding by 
adding or striking out the name of any party, or by correcting a mistake in the name of a party, or a 
mistake in any other respect; and may, upon like terms, enlarge the time for answer or demurrer. The 
court may likewise, in its discretion, after notice to the adverse party, allow, upon any terms as may 
be just, an amendment to any pleading or proceeding in other particulars; and may upon like terms 
allow an answer to be made after the time limited by this code.” (CCP § 473, subd. (a)(1); see CCP § 
576.) 
 

The court has broad discretion to permit amendments to pleadings, and “the court's 
discretion will usually be exercised liberally to permit amendment of the pleadings.” (Howard v. 
County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) “The policy favoring amendment is so strong 
that it is a rare case in which denial of leave to amend can be justified.” (Ibid.) “If 
the motion to amend is timely made and the granting of the motion will not prejudice the opposing 
party, it is error to refuse permission to amend….” (Morgan v. Superior Court (1959) 172 Cal.App.2d 
527, 530.) Prejudice includes “delay in trial, loss of critical evidence, or added costs of preparation.” 
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(Solit v. Tokai Bank, Ltd. New York Branch (1999) 68 Cal.App.4th 1435, 1448.) 
 

California Rules of Court, rule 3.1324, subdivision (a) provides, “[a] motion to amend a 
pleading before trial must: (1) Include a copy of the proposed amendment or amended pleading, 
which must be serially numbered to differentiate it from previous pleadings or amendments; (2) State 
what allegations in the previous pleading are proposed to be deleted, if any, and where, by page, 
paragraph, and line number, the deleted allegations are located; and (3) State what allegations are 
proposed to be added to the previous pleading, if any, and where, by page, paragraph, and line 
number, the additional allegations are located.” (Cal. Rules of Court, rule 3.1324, subd. (a).) 
 

Further, California Rules of Court, rule 3.1324, subdivision (b) provides, “[a] separate 
declaration must accompany the motion and must specify: (1) The effect of the amendment; (2) Why 
the amendment is necessary and proper; (3) When the facts giving rise to the amended allegations 
were discovered; and (4) The reasons why the request for amendment was not made earlier.” (Cal. 
Rules of Court, rule 3.1324.) 

 
 Motion 
 

Plaintiff Teresa Neeno filed this quiet title action to secure access to her landlocked property 
which cannot be legally accessed without an easement over a portion of roads on her neighbors’ 
properties. Plaintiff’s original complaint did not name neighbors Daniel and Ashlee Fitzpatrick as 
defendants because pre-litigation discussions led her to believe they would voluntarily grant an 
easement.  

 
On January 22, 2022, after the Fitzpatricks refused to sign a proposed easement, plaintiff filed 

a Doe amendment naming Daniel Fitzpatrick as a defendant. Fitzpatrick responded by filing a motion 
to quash in which he argued that plaintiff’s use of the Doe amendment procedure was improper. The 
court granted Fitzpatrick’s motion to quash on August 4, 2022. The court stated that its order was 
without prejudice to plaintiff’s ability to file a motion to amend her complaint to name the 
Fitzpatricks as parties. 

 
Plaintiff filed this motion for leave to amend on August 23, 2022. Plaintiff intends to amend 

the operative complaint to name Daniel T. Fitzpatrick and Ashlee Noel Kim Fitzpatrick, as Trustees 

under the Daniel T. Fitzpatrick and Ashlee Noel Kim Fitzpatrick Revocable Living Trust, owners of the 

property at 4950 John Muir Road, Martinez. Plaintiff also moves to delete reference to defendants 

who have been dismissed from the case. 

The Fitzpatricks oppose the motion. They argue that, while plaintiff has properly provided a 

copy of the proposed second amended complaint, that document, as well as her counsel’s declaration 

in support of the motion, contain typographical errors. The Fitzpatricks argue the proposed amended 

pleading is defective because it is not newly verified by plaintiff in compliance with a court rule 

applicable to probate proceedings. They argue that plaintiff unduly delayed in seeking to name them 

as parties. 
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On reply, plaintiff provides a supplemental declaration of her counsel to correct the errors 

identified in the opposition. (See Supp. Decl. of Dominic V. Signorotti in Support of Motion, ¶¶ 4-5 

and Exs. A, B.) Plaintiff will verify the Second Amended Complaint in compliance with CCP section 

761.020 if given leave to amend. (Id., ¶ 6.) 

The court finds good cause to permit plaintiff's requested amendments. Plaintiff has provided 

the information required by rule 3.1324(a)(2)-(3) and has provided a separate declaration adequately 

setting forth the facts required under rule 3.1324(b)(l). The case is in the early stage of litigation and 

discovery is underway but there have been no dispositive motions and there is no trial date. The 

Fitzpatricks do not identify any prejudice that would justify denial of plaintiff’s proposed amendment. 

(Landis v. Superior Court (1965) 232 Cal.App.2d 548, 557 [“it seems unreasonable to deny a party the 

right to amend where the only apparent hardship to the defendants is that they will have to 

defend.”].) 

The motion for leave to file a second amended complaint is granted. 

 
 

  
    

16. 9:00 AM CASE NUMBER:  MSC21-00317 
CASE NAME:  SF HERRING, ET AL. VS CHEVRON 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS SETTLEMENT  
FILED BY: SAN FRANCISCO HERRING ASSOCIATION 
*TENTATIVE RULING:* 
 

Hearing required.   

Plaintiffs Christopher Cameron, John Mellor, and the San Francisco Herring Association move 
for preliminary approval of their class action settlement with defendant Chevron U.S.A., Inc. 

A. Background and Settlement Terms 

Plaintiffs filed this action on February 16, 2021, alleging that on February 9, 2021, a pipeline 
at the Chevron Richmond Refinery’s “Long Wharf” ruptured, resulting in the spilling of at least 700 
gallons of petroleum product into the bay, during the herring spawning season.  They allege that this 
spill caused damage to the San Francisco Bay herring population that will last a decade.  They bring 
various statutory and common law causes of action. 

The settlement would create a gross settlement fund of $300,000.  Counsel intend to move 
for attorney’s fees of 30% of the settlement ($90,000) or less.  Litigation costs are currently estimated 
at $17,000.  The settlement administrator (Phoenix) would cap its fees at $4,000, as long as the 
number of class members does not exceed 70. The fund is non-reversionary. There are an estimated 
54 class members. Their payments would range from $3,500 to $10,000.   

The proposed settlement would certify a class of “all individuals and businesses who have a 
current commercial permit from the California Department of Fish & Wildlife (“CDFW”) to fish for 
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herring in and around the San Francisco Bay and/or who currently own a commercial fishing vessel 
and have made commercial herring landings in the San Francisco Bay between January 1, 2012 and 
July 8, 2022.”  Plaintiffs estimate that there are about 54 members of the class (39 permit-holders and 
15 others).  Apparently, SF Herring Association is not a member of the class. 

Notice would be given by sending email to each class member with an address on file with the 
Department of Fish & Wildlife.  If the email messages are not received, mail will be sent to addresses 
on file, and if returned, the administrator will follow-up by looking for another address.  

According to the proposed “Plan of Distribution,” class members would be required to file a 
claim.  The amount of each payment would be calculated by the Administrator, and the resulting Plan 
of Distribution would be submitted to the Court as part of the motion for final approval. 

Under the Plan of Distribution, the Common Fund would be divided by the total number of 
“points” submitted by class members, and the quotient would be the amount each class member 
receives for each “point” it establishes. Points (which are only set forth in the notice, not the text of 
the settlement) are awarded for five different things (a) one for each standard or temporary herring 
permit in their name; (b) two points for each “permanent” SF Bay herring permit in their name; (c) 
0.75 points for owing a boat or boats that has been or will be used for commercial herring fishing in 
SF Bay; (d) one point for commercial herring landings with their license in the last ten years; and (e) 
two points if landings were made in the last three years.  While the general import of the system 
appears to be to identify class members who fished for herring more frequently, it needs more 
specific explanation.  (The math example in the notice is a bit off—if the net fund is $190,000 and 100 
points are assigned, each point would yield $1,900, not $2,000.) 

 Class members may object or opt out of the settlement.  The settlement (6.1.2) provides that 
CUSA may terminate the settlement “in the event of the existence of Class Members who have 
submitted an Opt Out Request[.]” This requires some clarification: Would a single opt-out request 
permit termination, or is there some threshold?  

The settlement contains release language covering “all past, present, and future, claims, 
demands, rights, liabilities, and causes of action of every nature and description whatsoever including 
without limitation statutory, constitutional, contractual, or common law claims, whether known or 
unknown, against the Released Parties, or any of them, arising out of or related to the Richmond 
Release.”  Under recent appellate authority, the limitation to those claims with the “same factual 
predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 
69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the allegations 
of the complaint.”  “Put another way, a release of claims that goes beyond the scope of the 
allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman 
Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.)  The release language does not appear to contain any 
such limitation.  Is it intended to be limited to economic loss claims, which are the only claims raised 
in the complaint? 

Formal discovery was undertaken, and plaintiffs retained relevant experts. The matter settled 
after arms-length negotiations, which included sessions with an experienced mediator.   

The potential liability needs to be adjusted for various evidence and riskibased contingencies, 
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including problems of proof.  

The notice of motion asks for an injunction prohibiting class members from pursuing any 
claims that would be released under the settlement, although no such request is contained in the 
conclusion of the motion.  Plaintiffs need to provide some legal authority indicating that the Court has 
the authority to issue such an injunction.   

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff expects to seek 30% of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs will be reviewed at time of final approval.   

D.  Discussion and Conclusion 

In reviewing the motion and supporting materials, the Court finds no analysis of the value of 

the case, i.e., the likely recovery, the theory of economic damage, and a proper discounting of the 
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amount to account for the costs and risks of litigation.  Plaintiffs state only that the damages claims 

“are all based on future impacts of the spill to Bay’s herring stock, translated into future economic 

impacts on the Bay’s commercial herring fishery, translated further into individual impacts on Class 

members who are reasonably certain [to] participate in the fishery in the future.”  (Gross Dec., Par. 

13.) Further analysis of this issue is needed. 

Hearing required.  The parties should be prepared to address the issues raised in the body of 

the tentative ruling. 

If the settlement is approved, counsel will be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 

hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.   

 
 

  
    

17. 9:00 AM CASE NUMBER:  MSC21-01164 
CASE NAME:  KIRK P A JONES JR VS REAL TIME STAFFING 
 *HEARING ON MOTION TO COMPEL ARBITRATION OF PLAINTIFFS INDIVIDUAL PAGA CLAIMS  
FILED BY: REAL TIME STAFFINGSERVICES LLC A LIMITED PARTNERSHIP 
*TENTATIVE RULING:* 
 
The Court has before it a motion to compel arbitration (“MTC”) filed by Real Time Staffing Services, 
Inc., the defendant in this matter (“Defendant” or “Real Time”). Plaintiff Kirk Patrick Anthony Jones 
(“Plaintiff” or “Jones”) opposes on two grounds. First, Jones says that the arbitration agreement in 
this matter does not encompass the present dispute, because the agreement exempts PAGA actions. 
Second, he says that Gavriiloglou v. Prime Healthcare Mgmt., Inc. (4th DCA August 22, 2022) 2022 
Cal.App.Unpub. LEXIS 805 (“Prime”) compels the Court to conclude that his PAGA action may not be 
divided into its constituent claims. Finally, Jones has asked the Court to stay this matter pending the 
California Supreme Court’s decision in Adolph v. Uber Technologies, Inc. (4th DCA April 11, 2022) 2022 
Cal.App.Unpub.LEXIS 2170 (review granted July 20, 2022; 2022 Cal.LEXIS 4125.) (“Adolph”).  

The MTC is based on Viking River Cruises, Inc. v. Moriana (2022) 142 S.Ct. 1906 (“Viking”). The Court 
first examines that opinion. 

A note here concerning the terminology in the Court’s ruling: when the Court discusses “individual 
claims” or “individual PAGA claims,” unless it is specifically noted otherwise, the Court means a PAGA 
claim based upon violations personally sustained by the aggrieved employee. And when the Court 
discusses “non-individual claims,” “non-individual PAGA claims,” “representative PAGA claims,” or 
“representative claims,” the Court means a PAGA claim arising out of events involving other 
employees. This represents the Court’s best effort to apply the terminology used by Viking and 
Adolph. 

Initial Matter 

As part of its reply submission, Real Time asks the Court to take judicial notice of three trial court 
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orders. The request is denied. Decisions of trial courts are not binding authority, and some courts 
have declined to consider them even for their persuasive value. (TBG Ins. Svcs. Corp. v. Super. Ct. 
(2002) 96 Cal.App.4th 443, 447, fn. 2; Santa Ana Hospital Medical Ctr. v. Belshe (1997) 56 Cal.App.4th 
819, 831.) Accordingly, the trial court orders are irrelevant to the disposition of the MTC, and judicial 
notice is inappropriate. (Aquila v. Super. Ct. (2006) 148 Cal.App.4th 556, 569.) 

Viking 

At bottom, the holding of Viking is twofold and quite simple.  

First, before Viking, California law prohibited division of a PAGA action into constituent claims. (Viking 

at p. 1917.) That is, California law did not permit a distinction between “individual PAGA claims,” 

which the Viking opinion termed “PAGA claims based on personally sustained violations,” and “non-

individual claims,” which the Viking opinion necessarily conceived of as those claims made by the 

named plaintiff on behalf of other employees, addressing violations not personally sustained by the 

named plaintiff and added to the action based on a PAGA plaintiff’s acting as a proxy of the LWDA in 

enforcing the California Labor Code. (Id. at pp. 1923-1924.) 

 

Simply put, Viking held that the Federal Arbitration Act (“FAA”) preempts California law “insofar as it 

precludes division of PAGA actions into individual and non-individual claims through an agreement to 

arbitrate.” (Id. at p. 1924.) Viking was careful to note that arbitration agreements that are a 

“wholesale waiver of PAGA claims” remain invalid. But in the particular agreement in the Viking case: 

the severability clause … provide[d] that if the waiver provision is invalid in some 

respect, any “portion” of the waiver that remains valid must be enforced in 

arbitration. Based on this clause, Viking was entitled to enforce the agreement insofar 

as it mandated arbitration of Moriana’s individual PAGA claim. 

(Id. at p. 1924.) 

The basis of Viking’s reasoning is the fundamental precept that “[a] party can be forced to arbitrate 
only those issues that it specifically has agreed to submit to arbitration. This means that parties 
cannot be coerced into arbitrating a claim, issue, or dispute absent an affirmative contractual basis 
for concluding that the party agreed to do so.” (Viking at p. 1923; emphasis in original, internal 
citation omitted.) Viking reasoned that “[t]he prohibition on contractual division of PAGA actions into 
constituent claims unduly circumscribes the freedom of parties to determine ‘the issues subject to 
arbitration’ and ‘the rules by which they will arbitrate,’ and does so in a way that violates the 
fundamental principle that ‘arbitration is a matter of consent.’” (Id. at p. 1923.) 

Second, Viking held that once the individual PAGA claims are committed to arbitration, the remaining 
representative PAGA claims must be dismissed, because the named plaintiff lacks standing to pursue 
them in court. (Viking at p. 1925 [“PAGA provides no mechanism to enable a court to adjudicate non-
individual PAGA claims once an individual claim has been committed to a separate proceeding”].) 

However, the Court considers that the viability of Viking (at least with respect to the second part of 
the holding described above) as applied to matters pending in California state courts, like this one, 
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rests on the assumption that its analysis and application of California law is correct. 

The assumption that Justice Alito correctly interpreted and applied California law is one that has not 
yet been tested by any California Court of Appeal or the California Supreme Court, but the California 
Supreme Court is poised to address that question in Adolph. 

Analysis 

Gavriiloglou v. Prime Healthcare Mgmt., Inc. 

The Court first rejects any argument based on the Prime case. For purposes of deciding the MTC, it 
suffices to say that the Court may not cite or rely on Prime, as it is an unpublished decision of the 4th 
District Court of Appeal. (Rule of Court 8.1115.) 

Arbitration Agreement 

In the first instance, it is Real Time’s burden to demonstrate that an agreement to arbitrate Jones’s 
individual PAGA claims exists. (Young v. Horizon West, Inc. (2013) 220 Cal.App.4th 1122, 1128; Serafin 
v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 172; Flores v. Evergreen at San Diego, LLC 
(2007) 148 Cal.App.4th 581, 586; Higgins v. Super. Ct. (2006) 140 Cal.App.4th 1238, 1249.) 

Real Time points the Court to Exhibit A to the Jessica Sanchez Declaration, the relevant arbitration 
agreement (“Arbitration Agreement”). The Arbitration Agreement says, in relevant part (emphasis 
supplied by the Court): 

In the event there is any dispute between you and the Company relating to or arising 
out of the employment or the termination of your employment, whether such claims 
arise before or after the signing of this Agreement, which you and the Company are 
unable to resolve informally through direct discussion, regardless of the kind or type 
of dispute, you and the Company agree to submit all such claims or disputes to be 
resolved by final and binding arbitration, instead of going to court[.] 

… 

You are agreeing to this on your own accord and understands [sic] that said disputes 
may include but are not limited to claims for or under: breach of contract, fraud, 
misrepresentation, defamation, personal injury, wages, salary, compensation, 
reimbursement, penalties, wrongful termination, constructive termination, sick pay, 
paid leave, the Federal Labor Standards Act and comparable state or local laws, the 
Civil Rights Act of 1964, as amended, 42 U.S.C. section 1981, the Americans with 
Disabilities Act, and/or other federal or comparable state or local laws that prohibit 
discrimination, harassment or retaliation based on religion, sex, age, color, race, 
national origin, nationality, physical, mental or emotional impairment, disability, 
medical condition, marital status, or other basis, and comparable state or local laws, 
the Family and Medical Leave Act and comparable state or local laws, the Employee 
Retirement Income Security Act (ERISA), and state laws regarding unfair competition 
or unfair business practices. Claims … under PAGA … and any claim that is not 
arbitrable under applicable state or federal law are not arbitrable under this 
Agreement. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  10/13/2022 

 

 

32 

 

Except as prohibited under applicable law, you and the Company expressly intend 
and agree that: (1) class action, collective action, and representative action 
procedures shall not be asserted, nor will they apply, in any arbitration proceeding 
pursuant to this Agreement; (2) neither _ nor [sic] the Company will assert any class 
action, collective action, or representative action claims against each other in 
arbitration, in any court, or otherwise; and (3) you and the Company shall only submit 
your own respective, individual claims in arbitration and will not seek to represent 
the interest of any other person. This class/collective representative action waiver 
does not apply to claims brought under the National Labor Relations Act (NLRA). You 
may challenge the enforceability of this class/collective action waiver under the NLRA 
or in any other forum, and the Company agrees that it will not retaliate against you or 
any employee who challenges the enforceability of this waiver; however, the 
Company reserves all rights to seek to fully enforce the waiver and compel arbitration 
on an individual basis.  

The Arbitration Agreement expressly says that “claims under PAGA are not arbitrable under this 
Agreement.” Thus, absent some countervailing language, the Court must conclude that claims under 
PAGA are not arbitrable in this matter.  

Real Time’s response to this is to say that “PAGA is included in this clause only to the extent a PAGA 
claim is non-arbitrable under Federal or California law.” (MPA ISO MTC, 12:22-23.) But that is not 
what the Arbitration Agreement says. It does not say “PAGA claims are non-arbitrable to the extent 
required under Federal or California law.” The Arbitration Agreement does not say that “PAGA claims 
are arbitrable unless they are not permitted to be arbitrated by applicable law.” It does not say 
“PAGA claims are arbitrable to the fullest extent permitted by applicable law.” It says nothing of the 
sort; the Court could come up with numerous examples of language that could have been used. 
Instead, there is no qualifying language. Rather, the Arbitration Agreement makes a very simple 
declarative statement about PAGA claims. “Claims under PAGA are not arbitrable under this 
Agreement.” Indeed, that simple declarative statement is the only reference to PAGA in the entire 
Arbitration Agreement.  

If the Arbitration Agreement were intended by the parties to remove from arbitration only those 
claims that are “non-arbitrable under applicable state or federal law,” as Real Time argues it is, it 
needed only to say that. Doing so would have removed PAGA claims from arbitration pre-Viking, and 
arguably would have restored the ability to arbitrate PAGA claims post-Viking. That is the 
interpretation Real Time urges the Court to adopt here. But the Arbitration Agreement is not limited 
to exempting only those claims that are “non-arbitrable under applicable state or federal law.”  

Instead, the Arbitration Agreement exempts from arbitration claims under PAGA and claims that are 
non-arbitrable under applicable state or federal law. Adopting Real Time’s preferred interpretation 
renders the “claims under PAGA” language in the Arbitration Agreement pure surplusage. The 
reference to “claims under PAGA” is not necessary to achieve the goal of carving out claims that are 
“non-arbitrable under applicable state or federal law.” (See City of El Cajon v. El Cajon Police Officers’ 
Assn. (1996) 49 Cal.App.4th 64, 71 [Court should avoid interpreting a contract in a way that renders 
part of it surplusage].)  

The Court’s interpretation finds further support upon an examination of the context in which the 
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“claims under PAGA” language appears. The sentence immediately preceding the PAGA sentence 
exhaustively lists a litany of types of claims that would be arbitrable under the Arbitration Agreement. 
It makes sense that the next sentence would identify those types or categories of claims that are not 
arbitrable. PAGA claims are among the claims that are not arbitrable.  

If the Arbitration Agreement contained only the language exempting from arbitration “any claim that 
is not arbitrable under applicable state or federal law” without the specific and categorical reference 
to PAGA claims, the Arbitration Agreement here might be analogous to the agreement at issue in 
Viking. Instead, PAGA claims are specifically identified as a type of claim not arbitrable. A conclusion 
that the PAGA claim here is not arbitrable does not rest on the “any claim not arbitrable under 
applicable state or federal law” language. That is what Viking addressed. Before Viking, this matter 
would not have been arbitrable solely based on the “any claim that is not arbitrable under applicable 
state or federal law” language, because before Viking, a PAGA claim was not arbitrable under 
applicable California law. Following Viking, in certain circumstances, such language, standing alone, is 
not a barrier to arbitration. But that is not what the Court relies on here.  

Put perhaps more simply: the PAGA claim here is not shielded from arbitration because such a claim 
falls into the general category of claims not arbitrable under applicable state or federal law. Rather, 
the PAGA claim here is shielded from arbitration because the Arbitration Agreement specifically says 
that PAGA claims are not arbitrable. 

Real Time further argues that when the next section of the Arbitration Agreement (which (i) prohibits 
class action, collective action, and representative action procedures in arbitration; (ii) prohibits any 
class action, collective action, or representative action claims against each other in arbitration or any 
court; and, (iii) requires both Jones and Real Time to only submit their own individual claims in 
arbitration) is read in conjunction with the PAGA exemption, it must mean that Jones and Real Time 
intended to bifurcate the PAGA claim into individual claims and representative claims (as 
contemplated by Viking), and resolve the individual claims via arbitration. The Court can find no 
support for that interpretation in the language of the Arbitration Agreement. Instead, it seems clear 
that the Arbitration Agreement first exempts PAGA claims from arbitration as a blanket matter. The 
Arbitration Agreement then goes on to discuss specific requirements applicable to those types of 
claims that are arbitrable under the Arbitration Agreement. 

Conclusion 

Real Time has the initial burden of demonstrating that the Arbitration Agreement in this case covers 
the instant dispute. The Arbitration Agreement mentions PAGA claims only one time, and when it 
does, it says that PAGA claims are not arbitrable. As Viking noted, “parties cannot be coerced into 
arbitrating a claim, issue, or dispute absent an affirmative contractual basis for concluding that the 
party agreed to do so.” (Viking at p. 1923; emphasis in original, internal citation omitted.) An 
affirmative contractual basis for concluding that Real Time and Jones agreed to arbitrate PAGA claims 
does not appear here. Indeed, quite the opposite: an unmistakable affirmative contractual basis for 
concluding precisely the opposite appears. In a straightforward manner, the Arbitration Agreement 
reflects the parties’ agreement that PAGA claims are not arbitrable. That is dispositive. 

The MTC is denied. 
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18. 9:00 AM CASE NUMBER:  MSC21-01222 
CASE NAME:  LYONS VS PALECEK IMPORTS, INC. 
 *HEARING ON MOTION IN RE:  TO CONSOLIDATE FILED BY CRYSTAL SARUCA - CONTINUED FROM 
D7'S 9/2/22 CALENDAR  
FILED BY:  
*TENTATIVE RULING:* 
 

The motion by Crystal Saruca to consolidate Crystal Saruca v. Palecek Imports, Inc., Contra 
Costa County Case No. MSC21-02538 (“Saruca”), with Mandisa Lyons v. Palecek Imports, Inc., Contra 
Costa County Case No. MSC21-01222 (“Lyons”) is denied, as discussed below.  

Background 

Lyons, which included one representative cause of action for civil penalties under the Private 
Attorneys General Act of 2004 (“PAGA”) was first filed on June 14, 2021 and assigned to Department 
7. Saruca, a putative class action, was filed several months later, on December 6, 2021, and assigned 
to Department 39. In both cases, First Amended Complaints have been filed and now both involve 
PAGA claims and class action claims based on allegations that defendant failed to provide minimum 
wages and overtime, failed to provide meal and rest periods or required premiums, failed to timely 
pay wages due at separation of employment, failed to issue accurate itemized wage statements, and 
failed to indemnify employees for expenditures.  

Discussion 

"When actions involving a common question of law or fact are pending before the court, it 
may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the 
actions consolidated and it may make such orders concerning proceedings therein as may tend to 
avoid unnecessary costs or delay." (Code of Civ. Proc. § 1048, subd. (a).) The purpose of consolidation 
is to enhance trial court efficiency by avoiding unnecessary duplication of evidence and the danger of 
inconsistent adjudications. (See Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 
976, 978-979.) Consolidation of cases is generally a matter within the discretion of a trial court. (Ibid.) 

Based upon the allegations in the two cases, and the apparent lack of real dispute over the 
issue, the Court finds that both cases involve common questions of fact and law. That the represented 
plaintiffs and claims are not identical (based on covered time periods) does not negate this finding.  

However, while ordinarily the similarities would suggest consolidation is appropriate, parties 
in Lyons have already reached a tentative settlement and, as a result, the benefits of consolidation 
are minimal. While Saruca argues that both Lyons and defendant fail to establish prejudice and 
confusion, Saruca does not sufficiently address her own burden to show the statutory grounds for 
consolidation: “to avoid unnecessary costs or delay.”  

Lyons, having been tentatively resolved, will not involve future discovery motions or trial 
proceedings. In contrast, discovery is stayed in Saruca until October 7, 2022 and none has yet been 
exchanged there. (Defendant’s Memorandum in Support of Opposition, 4:5-7; 5:14-15.) As pointed 
out by both opposing parties, this procedural distinction weighs against consolidation.  
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The Court notes, however, that in light of the concerns raised by Saruca, and since the 
settlement is not yet final (see Reply, 5:19-28; 8:21-9:18), this denial does not preclude other avenues 
of challenge to the settlement in Lyons (e.g. a motion to intervene). (See Moniz v. Adecco USA, Inc. 
(2021) 72 Cal.App.5th 56, 72, disagreeing with Turrieta v. Lyft, Inc. (2021) 69 Cal.App.5th 955, 972-973 
[“[W]here two PAGA actions involve overlapping PAGA claims and a settlement of one is purportedly 
unfair, it follows that the PAGA representative in the separate action may seek to become a party to 
the settling action[.]”].) “[I]n any case involving a proposed PAGA settlement, the trial court must 
review the settlement for fairness and ‘scrutinize whether, in resolving the action, a PAGA plaintiff 
has adequately represented the state's interests, and hence the public interest.’” (Shaw v. Superior 
Court (2022) 78 Cal.App.5th 245, 263, quoting Moniz, supra, at 89.) As the Shaw court also stated, 
“although there is no statute expressly governing objections by plaintiffs pursuing other PAGA 
representative actions, petitioners may seek to object to any proposed [other] settlement.” (Id.) 

 
 

  
    

19. 9:00 AM CASE NUMBER:  N22-1617 
CASE NAME:  VASN LLC, A CALIFORNIA LIMITED LIABILITY COMPANY VS. GOWERKS, INC., D/B/A 
GOWERKS ENG., A CALIFORNIA CORPORATION 
 HEARING IN RE:  PETITION FOR RELEASE OF PROPERTY FROM LIEN  
FILED BY:  
*TENTATIVE RULING:* 
 
Granted. The petition establishes grounds for the relief requested (including sanctions), as well as 
proper proof of service.  No opposition has been filed. 
 

 

  
    

20. 9:30 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
 SPECIAL SET HEARING  INFORMAL DISCOVERY CONFERENCE  
FILED BY:  
*TENTATIVE RULING:* 
 
Hearing required. 

 

  
    

21. 9:30 AM CASE NUMBER:  MSC21-02089 
CASE NAME:  VILLANUEVA VS. RABOBANK 
 *HEARING ON MOTION TO COMPEL COMPLIANCE W DEF AGREEMENT TO PRODUCE DOCS  
FILED BY: VILLANUEVA, JOE 
*TENTATIVE RULING:* 
 
Hearing required. 

 

 


